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Arising out of Order-in-Original No SD-01/23/DC/HM/2014-15 Dated 31.10.2014
Issued by Assistant Commr STC, Service Tax, Ahmedabad

& el @7 A 9 Ul Name & Address of The Appellants
M/s. Indian Institute of Management Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

mw,wwwwmawmaﬁm:—

Appeal Tc Customs Central Excise And Service Tax Appellate Tribunal :-

ﬁ?ﬁﬂa@rﬁummﬁmss%aﬂﬁﬁmzﬁﬁwz%wﬁwm:—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the

_Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against

(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penaity levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
8 interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of
the place where tl'le(:px;eg;g ;of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (0l0O) to apply to
the Appellate Tribunal. :
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2. One copy of application or 0:.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appea,_ agam§t hIS order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty on duty and penalty are in dispute, or
penalty, where penalty alone is in dlsaute S
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This order arises on account of an appeal filed by M/s Indian Institute of

Management, IIM Road, Vastrapur, Polytechnic, Ahmedabad-380 015 (hereinafterh

referred to as ‘the Appellant’) against Order-in-Original NO.SD-O1/23/DC/IIM/2014-15
Dated 31.10.2014 (hereinafter referred to as the ‘impugned order’ for the sake of
brevity) passed by the Deputy Commissioner, Service Tax, Division-I, Ahmedabad
(hereinafter referred to as the “Adjudicating Authority” for the sake of brevity). Appeal

is restored to original No. as per the CESTATE remand order.

2. Briefly stated the facts of the case are as under:-

() The appellant is engaged in providing the services under the category of -

“Management Consultancy Services” besides so many other services and holding, '

Service Tax Registration No. AAATI1247FST001. During the course of Audit for the year

2011-12, it was noticed that the appellant has provided services viz. Renting of

Immovable Property Services and also Supply of Accommodation Services and not paid

service tax being exempted on Rent receipt of Rs. 53,97,500/- i.e. Llcence fees
recovered from the staff and students in respect of the residential quarters to them and
also on abatement value of Rs.45,71,720/- in terms of Notification No.01/2006-ST
dated 01.03.2006 in respect of Supply of Accommodation Services. The appel.lant has

not maintained separate records as per sub-rule (2) of Rule 6 of the Cenvat Credit -
Rules,2004 ( hereinafter referred to as 'CCR,2004' for sake of brevity) and therefore

they were required to pay /reverse an amount of Rs.5,09,283/-, at the rate of 5% of
the taxable value of Rs. 1,01,85,655/- of the said exempted services in terms of the
provisions of sub-rule (3) of Rule 6 of the Cenvat Credit Rules,2004 alongwith interet
thereon and also penalty in view of the provisions of Section 73(4A) of the Finance
Act,1994. On being pointed out , the appellant has informed that they had
reversed/paid such Service Tax of Rs.1,00,696/- in the month of June-2012 i.e. next
financial year and therefore, they are required to pay/reverse the remaining amount of
Rs.4,08,587/-. Further, the appellant had also paid the interest of Rs.12,04‘5/—>and

penalty of Rs.8,030/- vide Challan No. 0510 dated 31.01.2013 on the amount- of -

Rs.1,00,696/-. The remaining amount of Rs.4,08,587/- had been recovered frorrl the
appellant in the month of February-2013. However, the appellant had not paid the
interest - as well as penalty on the said amount of Rs.4,08,587/-. Thus, the appellant
had failed to pay/reverse the cenvat credit in respect of exempted services and also
failed to declare the value realized towards such exempted services in their ST-3
returns filed for the year 2011-12 and also failed to correctly assess Service Tax that is
to say reversal of Cenvat credit in terms of sub-rule (3) of Rule 6 of the Cenvat Credit
Rules,2004 on the value of exempted services..

a*"a!;lOW Cause Notice dated 19.09.2013 was lssued to-the
appellant The Ad]udlca'l__ng ’Auth ity

/

(i)  Accordingly,
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also ordered to pay interest at the appropriate rate under Section 75 of the Finance
Act, 1994. Also imposed penalties of Rs.10,000/- under Section 78 of the Finance Act,
1994 for'suppressing the facts from the department.

3.  Being aggrieved with the impugned order, the appellant has filed the present
appeal followed with written submission on the grounds which are interalia mentioned
as under:-

-

() As the appellant had followed all the procedures as per Rule 6(3A) of
CCR,2004, except intimation for the option to the Department initially which is
undisputed facts; that merely due to non-intimation of the option, the appellant would
not become liable for the payment of Service Tax on exempted value of services; that
they had paid the attributable Cenvat credit in respect of input/input services used in
the manufacture of exempted finished goods by following the procedure under Rule
6(3A) ibid. Further, ST-3 Returns filed for the relevant period do reflect that they opted
for the Rule 6(3A) of CCR,2004. Reliance is placed on various decisions of the higher

judicial forum in support of their contention.

(ii) The appellant has rightly availed the Cenvat credit and the same has not
been utilized for payment of duties and also on being pointed out, reversed the same.
Hence, pleaded to drop the proceedings of interest under Section 75 and also penalty
under Section 78 of the Finance Act, 1994. Reliance is placed on various decisions of

the higher judicial forum in support of their contention.

(ii'i) The SCN issued on 19.09.2013 covering the period of 2011-12 and the
facts was in the knowledge of the Department from 2009 onwards and hence, the
extended period of limitation can not be invoked in the present case as there wé}s no
suppression, willful misstatement on their part.

(iv) Thus, as stated above penalty under Section 78 ibid can not be imposed.
Further, the SCN simply alleges suppression however, it does not bring any
evidence/facts which establishes the said suppression. Further, issue involved in the
present case is of interpretation of law and hence, penalty can not be imposed.
Reliance is placed on various decisions of the higher judicial forum in support of their

contention.

4. Personal hearing was granted on 07.09.2015 wherein Shri Vipul Kandhar,
Chartered reiterated the contents of the appeal memorandum and alsc put forth the
citations viz. 2015 (320) ELT 157(Tri. Mumbai) and also a SCN No.STC/4-
37/0&A/2014-15 dated 30.09.2014 in their support.

5. There was delay of 3 days in filing the appeal. The appellant had neither filed any
Condonation of Delay Application nor pleaded during the personal hearing held
therefore Commissioner (Appeal) vide’ OIA ‘No. AHM-SVTAX-000-APP-076-15-16 dated
19.10.2015 appeal filed by the appe}laﬁfwas reJected being time barred. %
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6. Being aggrieved with the OIA No. AHM-SVTAX-000-APP-076-15-16 dated
19.10.2015, the appellant filed tﬁeﬁ_r.?pre'sent appea'l"bef’@'re§CESTAT . CESTAT vide order
No. A/10103/2016 dated 17.02.2016 ordered to Commissioner (Appeal) to restore the

appeal of the appellant to original Number and hear the same on merit.

7. Again personal hearing was granted on 02.08.2016 wherein Shri Vipul Khandhar,
Chartered reiterated the contents of the appeal memorandum and stated that option
under Rule 6(3) is filed late. Further stated that there is no time limit and rules have

been amended retrospectively. Appellant made additional submission.
DISCUSSION AND FINDING

8. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, and written/oral submissions made by the appellants at the time
of personal hearing.-Looking to the facts narrated above with regard to the payment of
the entire Service Tax of Rs.4,08,587/- during the investigation and subsequent
appropriation thereto under the impugned order, which can be considered as
compliance towards fulfillment of mandatory pre-deposit in pursuance to the amended
provisions of Section-35 F of the Central Excise Act, 1944 as made ap_plicable to
Service Tax matter vide Section-83 of the Finance Act,1994 made effective from
06.08.2014, I dispense with the requirement of pre-deposit and proceed to decide the
appeal of the appellant. o

9. Since separate record as required under rule 6(2) was not maintained vﬁor_dul‘tigbvle. .
and exempted service provided, the department has raised show cause calculating '
reversal under rule 6(3) where as it was contended by appellant before adjudicating
authority that they have reversed as per rule 6(3A) of CCR, 2004. On the basis of
afore-said observations, the department asked the appellant to pay 5% of the value of
exempt services and disallowed the method adopted for computing reversal

[proportionate reversal as per Rule 6(3A)] by the appellant.

10. Proportional reversal made under Rule 6 (3A) of CCR 2004 is not disputed., It is
also not disputed that renting service and accommodation service provided by 4
appellant is exempted for purpose of calculating proportional credit for reversal under’
Rule 6 (3A) of CCR 2004. Dispute is that when the appellant is allowed to choose °
between two modes of payment at his option, can the department mandate the
appellant to follow a particular mode of payment favorable to the Revenue, merely
because appellant has not followed the procedural requirement of intimating his choice
beforehand? Can a substantive benefit be denied to an appellant for not following a

procedural requirement?

11. I find that it is prior requirement in rule 6 to intimate for availing option of facility

under Rule 6 (3A). it is department's view that that in absence of such option

appellant has tofeversé: 5% of exempted service value. Department cannot force the
i ‘ e A
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appellant to exercise a particular option for any such procedural lapse. The non-
compliance of the procedures is only a procedural lapse and can be condoned. Since
the appellant has made such reversal of CENVAT Credit for the purpose of and as per
method prescribed in Rule 6(3A), the objective of the said rule has been complied with.
Demand raised by the adjudicating authority has no legs and therefore cannot be
sustained. My view is supported judgements in case of M/s Aster Pvt. Ltd vs. CC & CE,
Hyderabad-III [2016-TIOL-1035-CESTAT-HYD] . The issue under consideration is squarely
covered by the said judgment. In Rathi Daga Vs, CCE, Nashik [2015(38) STR 213 (Tri.
Mum.)] and Foods, Fats & Fertilisers Ltd. Vs. CCE, Guntur [2009(247) ELT 209 (Tri.
Bang.)], it has been held that the condition in Rule 6(3A) to intimate the department is
only é procedural one and that such procedural lapse is condonable and denial of

substantive right for such procedural failure is unjustified.

12, In view of the facts and discussion herein above, the appellant’s claim of
compliance of the procedure under Rule 6(3A) ibid needs to be re-examined and re-
looked into and in the interest of justice, it would be just and proper to remit the
matter to the Adjudicating Authority to decide the case afresh so as to verify whether
the amount reversed by the appellant was as per the procedure as prescribed under
Rule-6(3A) of Cenvat Credit Rules, 2004 or not, after due compliance of the
principles of natural justice and after proper appreciation of the evidences that may‘be
put forth by the appellant before him. Further regarding invoking extended period
limitation period I find that adjudicating authority at para 11 of impugned OIO has
stated that ST-3 return filed but there is no mention of option exercised. Where as SCN
at para 9 states that exempted value service is not declared in ST-3. Appellant has
also argued that there was no suppression as department was aware of facts as ST-3

return for same has been filed.

13. Case is remanded back for verifying the facts whether the appellant has reversed
the appropriate amount of cenvat credit as per Rulle-6(3A) of Cenvat Credit Rules,
2004 or not and for verifying the documentary evidences that may be submitted by

appellant to substantiate that limitation period is invokable or not.

14, The appellant is also directed to put all the evidences before the Adjudicating
Authority in support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is heard in
remand proceedings before the Adjudicating Authority. Adjudicating authority is
directed to pass fresh order. These findings of mine are supported by the
dec15|on/order dated 03.04.2014 of the -H-on~ble ngh Court, Gujarat in the Tax appeal
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Commissioner of Central Excise, Pune-I Vs, Sai Advantium Ltd and reported in 2012
(27) STR 46 (Tri. - Mumbai). ™ ‘- e ®
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15.  The appeal filed by the appellant is disposed off by way of remand in above

terms.
(UMA SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

(R.R. b%'el)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

M/s Indian Institue of Management,
IIM Road, Vastrapur, Polytechnic,
Ahmedabad-380 015

Copy To:-

1, The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Deputy/Assistant Commissioner, Service Tax, Div.I, Ahmedabad.
4. The Assistant Commissioner, System-Ahmedabad

5. P.A. File.
6. Guard File.







